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I grant permission for any person or 

group to use this presentation in 

whole or in part, as long as I am 

cited and credited for my work.



Every conversation about graduation 

requirements should start with the 

law…

 NMSA stands for New Mexico Statute Annotated.  This is law as 

passed by the NM State Legislature.

 In 2008, the legislature passed a statute which clearly explicated 

what high school students must do in order to earn a diploma in NM.

 It included language regarding the 24 required credits, and it had 
another section about “demonstrating competence”:



NMSA 22-13-1-1-M

Beginning with the 2010-2011 school year, a student shall 

not receive a New Mexico diploma of excellence if the 

student has not demonstrated competence in the subject 

areas of mathematics, reading and language arts, writing, 

social studies and science, including a section on the 

constitution of the United States and the constitution of 

New Mexico, based on a standards-based assessment or 

assessments or a portfolio of standards-based indicators 

established by the department by rule.

Notice 
that this 
says 
“or”, 
not 

“and”

This is why 

the 

graduation 

exam 

changed 

from the 

NMSCE to 

the SBA

What is the “portfolio of 

standards-based indicators” 

which can be used to 

replace the SBA?

OK, we need to look at the rule 

which defines the portfolio.



So what is “rule”?

 “Rule” or “regulation” refers to the New Mexico Administrative Code 
(NMAC), also know as “State Rules”.

 “Rules are a special category of law written by state agencies to 
support, clarify, or implement specific laws enacted by the 
legislature called statutes” 1.

 Rules are readily available to read on the NMAC website: 
http://www.nmcpr.state.nm.us/nmac/

 This website “is updated once a month before the 15th of the 
month. All new rules, repeals, and amendments that took effect the 
previous month are loaded at that time”2.

1 http://www.nmcpr.state.nm.us/nmac/_explanation/whatare.htm

2 http://www.nmcpr.state.nm.us/nmac/_explanation/updates.htm

http://www.nmcpr.state.nm.us/nmac/
http://www.nmcpr.state.nm.us/nmac/_explanation/whatare.htm
http://www.nmcpr.state.nm.us/nmac/_explanation/updates.htm


NMAC 6.19.7.1

 After the legislature passed NMSA 22-13-1-1-M, the PED, which at the 

time was led by Secretary Garcia, published a rule to clarify the 

statute.

 This rule is NMAC 6.19.7.1, which was issued in 2009. 

 Let’s take a look at it:



All rules are 

“subordinate to 
statutes”. That 
means that a rule 
must follow statute, 
or have statutory 
authority.

A-ha.  Here’s the first 

time we see a 

reference to the 

“Alternate 

Demonstration of 

Competency, better 

known as the “ADC”.



The NMAC specifically defines broad 

language used in statute:

Remember that the statute 

stated that a “portfolio of 

standards-based 

indicators” is required for a 

student to earn a diploma.



Here is the explicit legal definition 

of the ADC:



Here’s what makes students eligible 

to use an ADC for graduation:
OK, these are the short tests students take 3 times per year in reading and 

math. They need to do these anyway, and teachers use these to inform their 

instruction. The PED has approved 4 different tests for schools to use, and 

schools can also apply to use a test not included in those 4.

So according to this, students 

“participate” (not necessarily meet 

a cut score) in either a college 

placement or workforce readiness 

assessment, and can then use the 

portfolio for graduation.  These 2 

assessment types are defined in the 

“Definitions” section of the rule.



So if a student has met the requirements to 

use the ADC, how does a student create an 

ADC?

We will 

get 

back to 

this in a 

minute.

This is HUGE! This 

means that the 

educators who 

know their 

students best can 

decide on 

appropriate 

procedures! The 

ADC is a district-

specific or 

charter-specific 

procedure, not a 

PED procedure.



Wait a minute…that doesn’t sound anything 

like what I’ve heard about the ADC.

 The PED has published a document called the ADC Manual, which is available 

on the PED website.

 In a nutshell, the ADC Manual says:

 The Primary Demonstration of Competency is defined as reaching a cut score on the 

SBA or PARCC for Reading, Writing, Math, and Science, and a cut score on End of 

Course exams (EoCs) for Social Studies.

 Students must exhaust a certain number of administrations of the SBA, PARCC, or EoC

before attempting an ADC.

 The ADC is a list of additional tests which includes: AP Exams, IB Exams, PSAT, SAT, ACT, 

Accuplacer, Compass, PLAN, and SUBSAT. 

 If a school is a SAM (Supplemental Accountability Model, designed for schools where 

20% or more students qualify for Special Education, or where 10% or more of students 

are 19 or older), they can use additional tests such as TABE and WorkKeys.



What’s the problem with the ADC 

that is defined in the ADC Manual?

 The spirit of law which governs the NMSA and related NMAC is this:

 Not all students perform well on standardized tests.  Some perform much 

better on other types of assessments.

 Portfolio assessments are created by educators who work directly with 

students and can be individualized to showcase a student’s unique 

talent and learning style.

 Although we have a Statewide Assessment Program which includes 

tests like the SBA and PARCC, local district or charter personnel 

understand the unique needs of their students and can create a 

customized ADC which meets those needs.



What’s the problem with the ADC that is 

defined in the ADC Manual? (cont.)
 The PED definition of the ADC doesn’t follow the legal definition of the ADC. It 

doesn’t include any standards-based indicators other than tests.  Remember 
that the NMAC definition includes a portfolio of several types of classwork 
completed as early as grade 9.

 Also, according to a 10/3/14 memo prepared by Attorney Patricia Matthews, 
“neither New Mexico statutes nor federal law require a student to take the 
state accountability assessments for purposes of demonstrating competency 
for purposes of graduation…It is very clear that the SBA (now PARCC) used for 
assessment and accountability of all students and schools across the state for 
purposes of compliance with NCLB, can be used as the standards-based 
assessment for purpose of demonstrating competency (as the High School 
Graduation Assessment), but that it is not required to be.  Moreover there is 
nothing in the law or regulation that requires that a student exhausts his/her 
opportunities to retake the SBA (PARCC) before he/she pursues the portfolio 
of standards-based indicators to establish competency.”



That makes sense, but I’m being 

told that the PED can create new 

rules with which districts and 

charters must comply.

Doesn’t that mean we need to 

follow the ADC Manual and other 

PED Mandates instead of following 

the published rule?



NO.  PED MANDATES DO NOT 

TRUMP NMAC.

 Here is the truth: NM law grants the PED the right to create rule 

(NMAC) which is not subject to the State Rules Act, which describes 

the formal procedure which other state agencies must use in order 

to amend NMAC, which includes a hearing and an opportunity for 

appeal.

 HOWEVER, any rule created by the PED must still:

 Follow the proper NMAC citation process

 Have statutory authority as determined by PED counsel, 

 Be submitted to the Administrative Law Division, be filed by the 

Commission of Public Records, and be published in the New Mexico 

Register 1.

1 http://www.nmcpr.state.nm.us/nmac/_explanation/whatare.htm

http://www.nmcpr.state.nm.us/nmac/_explanation/whatare.htm


So why can’t students use a district-created or 

charter-created portfolio ADC instead of 

taking all of these other ADC tests?

 THEY CAN.

 Not only is this supported by law, as cited in the 10/3/14 Patricia 
Matthews memo, it also appears in the new edition of the ADC manual 
(see next slide).

 Although the PED has announced several times that they plan to 
amend the rule which governs the ADC and take control away from 
local educators, they have not yet done so.

 This is supported in page 5 of a 9/22/14 memo from Travis Dulany, a 
Senior Research Analyst on the NM LESC (Legislative Education Study 
Committee), which can be found here:

 http://www.nmlegis.gov/lcs/handouts/ALESC%20092214%20Item%205%20Gr
aduation%20Requirements%20Update.pdf

http://www.nmlegis.gov/lcs/handouts/ALESC 092214 Item 5 Graduation Requirements Update.pdf


Additional information in the 15-16 ADC 

Manual

 This presentation was originally created in October of 2014. 

 At the time of the last revision of this presentation (11/24/15), the 15-

16 ADC Manual had just been just released.*

 For the first time, the PED recognized ADC law in the ADC manual.  
Here’s an excerpt from page 1:

* http://www.ped.state.nm.us/ped/PEDDocs/AA%20-

%20Final%20ADC%20Manual%202015-16%20-%20REVISED%202.pdf

http://www.ped.state.nm.us/ped/PEDDocs/AA - Final ADC Manual 2015-16 - REVISED 2.pdf


WHY DOESN’T MY DISTRICT OR 

CHARTER HAVE A PORTFOLIO ADC 

IN PLACE?
 I can’t answer that question, but I can tell you that each 

district/charter must, by statute, offer a locally-created portfolio 

ADC which is scored by local district/charter personnel and which 

follows the description in the NMAC:

These EoCs, by rule, do not need to be PED-
created or PED-approved.



That’s all great, but what if my child 

isn’t a senior this year?

 The PED has announced on several occasions that its legislative 

priority is to amend NMSA 22-13-1.1 and NMAC 6.19.7.1.

 The SINGLE MOST IMPORTANT THING that parents and educators 
must do is work together to protect this legislation.  

 It is the only legal boundary at this point between a NM public 

school education and for-profit testing corporations.



Doesn’t this mean that I can opt 

my child out of all state-mandated 

testing, including 11th grade testing, 

and my child can still earn a 

Diploma of Excellence using an 

ADC?



YES.  Students who opt out CAN 

graduate with a full diploma using 

an ADC.
 According to statute and rule, if your child “participates in a college 

placement or workplace readiness assessment”, he/she can graduate using 
the ADC without ever taking the SBA or PARCC.

 The “college placement or workplace readiness assessment” can be any 
number of assessments that students take to meet college and career 
entrance requirements.  The SBA/PARCC, ironically, DO NOT fall into that 
category (despite numerous claims that they do).  I know of zero colleges or 
vocational certification programs which recognize those tests.

 Patricia Matthews explains: “As the law is currently written, there is no direct 
consequence to a student for not participating in the academic assessments 
as “required” by Section 22-2C-4 as suggested by the Albuquerque Public 
School policy.  The only consequence is potential loss of federal funding for a 
public school that refuses to participate or to mandate the testing.“



YES.  Students who opt out CAN 

graduate with a full diploma using 

an ADC (con’t).
 In fact, page 4 of the 15-16 ADC Manual recognizes that students who don’t ever 

attempt the SBA/PARCC can use the ADC:

 This “implementation application” is not required by law.  The right of a student to 

use an ADC is not subject to state approval.

 Whether or not a district or charter uses the Implementation Application is a local 

decision.  However, a district or charter cannot legally deny a diploma to a student 

who has opted out, regardless of whether or not the application is used.



However, keep this in mind…
 Since the PED may change the current statute and rule, unless your child is a 

senior, there is no guarantee at this point that opting out of testing won’t have a 
negative affect on graduation status.

 Additionally, this decision has potentially negative consequences for your 
child’s school.

 In 2011, the PED published NMAC 6.19.8.1, the Grading of Public Schools rule.

 This rule states that part of school’s grade is based on participation in state-
mandated testing. If a school falls below 95% participation, the school grade is 
lowered by one grade.

 If you choose to opt your child out of 11th grade testing, you may contribute to 
bringing your school below 95% participation. 

 A lower school grade may result in a negative public perception of the school, 
and various administrative actions the PED can take in remediating the school 
and improving the school grade. These actions may have very real 
consequences for your child, including a change in personnel, a change in 
curriculum, and many more.



So, what do I do now?
 In my opinion:

 Parents and local districts/charters need to work closely together to create a portfolio-based, 
locally-scored ADC.

 As far as opting out, I think that’s a personal decision.  No one can tell you not to opt out of any 
testing. However, it’s important for families to understand that your school district/charter school 
has no choice but to mandate the Statewide Assessment Program.  They are required under 
federal law to do so. (Remember that the 9th and 10th grade SCAs are a legal requirement for 
using an ADC, so don’t opt out of those.)

 Families and educators need to keep a very close eye on statute and rule this year, and work to 
protect the current definition of the ADC.

 The School Grading rule is an example of how a rule can give state officials broad authority over local 
districts/charters and evaluate teachers and students in ways that many consider to be invalid and unfair.

 The ADC rule is an example of the sentiments of an earlier administration which was trying to move control 
to local districts/charters and rely on the professionalism and qualifications of local educators.

 If the ADC rule or its guiding statute is overturned or amended to take control away from local 
districts/charters, this will set a powerful precedent regarding the decision-making power of local 
educators.

 If the opposite happens, and the ADC remains under the control of local districts/charters, this sets a 
powerful precedent which reinforces the idea that the people who know your children are better 
equipped to assess them than standardized tests are.



How do I find out about my 

district/charter’s progress in creating a 

local ADC?
 My perception is that districts and charters are in different stages in this process. 

 You may start by contacting the Test Coordinator of your school or district and 

asking for the locally-created ADC.

 Keep in mind that most administrators and Test Coordinators are not aware that 

schools must offer an ADC which follows statute.  Most are only aware of the PED 

version of the ADC (the matrix of additional standardized tests).

 Therefore, many have simply adopted the PED version without allowing for the 

inclusion of projects and classwork.  Even though that version of the ADC doesn’t 

follow the law, it appears to be legit because it appears in an official document.  

Plus, it’s easier to adopt that version than it is to create a portfolio ADC.

 If this is the case, you can use the 15-16 ADC Manual to start a new ADC 
conversation.



The 15-16 ADC 

Manual places 

the 

responsibility 

for creating a 

legally 

compliant 

ADC on the 

districts:



What should the ADC look like?

 If your district/charter has not created an ADC which complies with law, they are obligated 

to do so.

 This may seem like a daunting process to some.  However, teachers measure progress 

toward standards every day.  This is nothing new.  Most class projects and research papers 

can be used as ADC artifacts as long as they are explicitly aligned to standards. 

 I would suggest that a workgroup of educators, parents, and students come together to 

create standards-aligned ADC options, present those to the district/charter board for 

approval, and upon approval, make them widely available to stakeholders.

 As far as aligning to standards, teachers in my (very small) school are required to submit a 

document which aligns all of their coursework to state and Common Core standards.  

Therefore, final projects and teacher-created EoCs in their courses all count as ADC 

artifacts.  This may be an option for your district/charter as well.

 If you or your district/charter leaders have specific questions or are looking for direction, I 

am available to answer questions at sandyroth@msn.com.


